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the quarter, including progress in im-

plementing the State’s approved Med-

icaid HIT plan. 

§ 495.354 Rules for charging equip-
ment.

Equipment acquired under this sub-

part is subject to the public assistance 

program requirements concerning the 

computation of claims for Federal fi-

nancial participation in accordance 

with the provisions of 45 CFR part 95, 

subpart G. 

§ 495.356 Nondiscrimination require-
ments.

State agencies and any other bene-

ficiaries or subbeneficiaries of Federal 

financial assistance provided under 

this subpart are subject to the non-

discrimination requirements in 45 CFR 

parts 80, 84, and 91. 

(a) These regulations in 45 CFR parts 

80, 84, and 91 prohibit individuals from 

being excluded from participation in, 

being denied the benefits of, or being 

otherwise subjected to discrimination 

under any program or activity which 

received Federal financial assistance. 

(b) Specifically, 45 CFR part 80 pro-

hibits discrimination on the basis of 

race, color, or national origin; 45 CFR 

part 84 prohibits discrimination on the 

basis of disability; and 45 CFR part 91 

prohibits discrimination on the basis of 

age.

§ 495.358 Cost allocation plans. 
State agencies that acquire HIT 

equipment and services under this sub-

part are subject to cost allocation plan 

requirements in 45 CFR part 95. 

§ 495.360 Software and ownership 
rights.

(a) General rule. The State or local 

government must include a clause in 

all procurement instruments that pro-

vides that the State or local govern-

ment will have all ownership rights in 

software or modifications thereof and 

associated documentation designed, de-

veloped or installed with FFP under 

this Subpart. 

(b) Federal license. HHS reserves a 

royalty-free, non-exclusive, and irrev-

ocable license to reproduce, publish or 

otherwise use and to authorize others 

to use for Federal government pur-

poses, the software, modifications, and 

documentation designed, developed or 

installed with FFP under this Subpart. 

(c) Proprietary software. Proprietary

operating/vendor software packages 

such as software that is owned and li-

censed for use by third parties, which 

are provided at established catalog or 

market prices and sold or leased to the 

general public must not be subject to 

the ownership provisions in paragraphs 

(a) and (b) of this section. 

(d) Limitation. Federal financial par-

ticipation is not available for propri-

etary applications software developed 

specifically for the public assistance 

programs covered under this subpart. 

§ 495.362 Retroactive approval of FFP 
with an effective date of February 
18, 2009. 

For administrative activities per-

formed by a State, without obtaining 

prior approval, which are in support of 

planning for incentive payments to 

providers, a State may request consid-

eration of FFP by recorded request in a 

HIT advance planning document or im-

plementation advance planning docu-

ment update. In such a consideration, 

the agency takes into consideration 

overall Federal interests which may in-

clude any of the following: 

(a) The acquisition must not be be-

fore February 18, 2009. 

(b) The acquisition must be reason-

able, useful, and necessary. 

(c) The acquisition must be attrib-

utable to payments for reasonable ad-

ministrative expenses under section 

1903(a)(3)(F)(ii) of the Act. 

§ 495.364 Review and assessment of ad-
ministrative activities and expenses 
of Medicaid provider health infor-
mation technology adoption and op-
eration.

(a) CMS conducts periodic reviews on 

an as needed basis to assess the State’s 

progress described in its approved HIT 

planning advance planning document 

and health information technology im-

plementation advance planning docu-

ment.

(b) During planning, development, 

and implementation, these reviews will 

generally be limited to the overall 

progress, work performance, expendi-

ture reports, project deliverables, and 

supporting documentation. 
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